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Burnyck 30ipHrKa MaTepaiiB KOH(EPEHII11 IPUCBIYCHO
Big3HaucHHIO O00-1 piyHMIiI Big JHA YTBOpPEHHS
3aKkjgaay ocBiTM — JIoHeNbKOro HOPHAMYHOIO
incturyry MBC Ykpaiuu.

['ocniogapebke mpaBo Ta MPOLEC B yMOBaX TpaHcopMalii CyCHUIBHUX BIAHOCHH:
Mmarepianu Il BceykpaiHcbkoi HayKOBO-NPakTHUYHOI KOH(epeHUii (B aBTOPCHKIH
penaxkiiii), (M. Kpuswii Pir, 25 Bepecust 2020 poxy. Kpusnii Pir: J[FOI MBC VYkpainu,
2020. 359 c.

Pexomenoosarno 0o opyky Buenoro paoor /[oneubko2o 0opuouunoz2o iHcmumymy
MBC Ykpainu (npomoxon Ne 3 6io «28» scoemmusn 2020 poky)

[Ty6mikyerbes 3a wmarepiamamu  [II BeeykpaiHcbkoi HayKOBO-TPaKTHYHOI
koH(pepenuii «['ocnogapcbke MpaBo Ta MpoLEec B yMOBaxX TpaHchopMmallii CyCHiIbHUX
BITHOCHH», IO MPOBOAMIACS Kadeapor TOoCHmoIapChKO-MPABOBUX AUCHHUILIIH 25
BepecHs 2020 poky y KpuBopizpkoMy HaBUaIbHO-HAYKOBOMY 1HCTUTYTI JloHEBbKOTO
topuauyHoro iHCTUTYTY MBC Ykpainu (M. Kpusuii Pir, Byn. Crenana Tinbru, 21).

Buganns moxe OyTH KOPHUCHUM [UIsl HAYKOBHX Ta HAYKOBO-TIEAAroTiyHUX
MpAaIiBHUKIB 3aKjajiB BUILIOI OCBITM Ta HAYKOBUX YCTaHOB, CTYAECHTIB, acCIipaHTIB
(aa’rTOHKTIB), JOKTOPAHTIB IOPUIUYHOTO HAMPSIMKY, a TAKOXK JJI YCIX, XTO I[IKaBUTHCS
aKTyaJIbHOIO TMPOOJEMAaTUKOI PO3BUTKY I1HCTUTYTIB TOCHOJAPCHKOTO TIpaBa Ta
IpoLecCy.

Martepianu onmyOikoBaH1 B aBTOPCHKIN PeAKITIi.

PenakiiitHa xoJieris MOKe He MOAUTSITH TOYKY 30py aBTOPIB.

3a TOYHICTb 1 JOCTOBIPHICTh HABEACHUX JaHUX, BIACYTHICTh Y pOOOTI IIIariaty,
iH(dopmarrii, mo oOpakae 4ecTb, TIAHICTH, YU JIJIOBY peIyTallito, BiAOMOCTEH, IO
BUIIPABJIOBYIOTh  (pamiu3M, pacus3M, UIOBIHI3M, KCeHO(oOi0 TOolo Hece
BIJIMOBIJABHICTh aBTOP Ta HOTO HAYKOBUH KEPIBHHUK.

© JIOI MBC VYkpainu, 2020
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[IpaBoBUii MOHITOPUHI SK IHCTpyYMEHT 3a0e3rneueHHs e(EeKTUBHOCTI
HOPMAaTUBHO-TIPABOBUX aKTiB Ta MPAKTUKH iX 3aCTOCYBaHHs, IO J03BOJISIE TOOAUUTH
CyyaCHUM CTaH 3aKOHOJABCTBA, AINMCHY KapTHHY HOro poOOTH, OLIHUTHU SIKICTh
MPABOBOTO PETYJIIOBaHHS 1 3’ACyBaTH MPUYMHHU TaIbMyBaHHS JIOCSTHEHHS
IOCTaBJICHUX MpaBOBUX miaed [2, c¢. 73] Moxe cTaTH HAWOLIBII ONTHMAIbHUM
BapiaHTOM BHU3HAYECHHS SKICHOCTI 3aKOHOJABCTBA Ta PIBHA €(PEKTUBHOCTI HOTO
3aCTOCYBaHHS 3 HACTYMHOIO KOHCTATalll€l0 Ta 3aKPIIUICHHSAM SIK HOBOTO MPaBOBOIO
THCTHUTYTY.

B OCHOBy MOHITOPHHTY B TOCHOJAapChKO-IIPOLIECYalbHIN cdepl BaXIUBO
3aMpOBaIUTH MIPUHIIUII CIIPABEIJIMBOTO CYIOBOTO PO3IIISALY, OPIEHTUPOM SIKOTO Y Iii
chepi € npasoi no3utii €CIUIL. Ilpu nmpomy Oyae BupimryBaTucs OaraTopiBHEBE
3aBAaHHS — BUABIICHHS NIE€(EKTIB y cepi CyqoBOro 3axXMCTy Ta TpaHcopMmaris
BIJIIIOBI/IHO JI0 €BPONENCHKOTO aJrOpUTMY.

Jliteparypa:
1. Illono BAOCKOHANIEHHS HAIllOHAJIBLHUX 3aC001B MPABOBOTO 3aXUCTy: PekomeHnaarii
Rec (2004)6 Komitety MinicTpiB Pagu €Bponu aepskaBaMm-wieHam Big 12.05.2004
Ne Rec(2004)6, Rec(2004) 6. Ogiyitinuii caiim Bepxosnoi Paou Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/994 718#Text.
2. Onumyk L.I. TlpaBoBHii MOHITOPHHT — IHCTPYMEHT 3a0e3MedYeHHs] €(PEeKTHBHOTO

(byHKIIIOHYBaHHS MPAaBOBOi cucteMu. Haykoso-ingopmayitinuii sicnux. 2013. Ne 8.
C. 72-80.

LEGAL EXPERT: PROBLEMATIC ASPECTS OF LEGAL REGULATION
OF THE STATUS OF A PARTICIPANT IN TRIAL

Kostruba A.V.,

Professor of the Civil Law Department, Educational and Scientific Law
Institute of state institution of higher education Vasyl Stefanyk
Precarpathian National University, Doctor of Law, Professor

1. In order to exercise effectively the right to a fair trial in Ukraine, in addition
to institutional changes, systematic changes in the procedural legislation of Ukraine
were made during 2017-2018. Thus, amendments to the Commercial Procedural Code
of Ukraine, the Civil Procedure Code of Ukraine, the Code of Administrative
Procedure of Ukraine (Law of Ukraine “On Amendments to the Commercial
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Procedural Code of Ukraine, the Civil Procedure Code of Ukraine, the Code of
Administrative Procedure of Ukraine and Other Legal Acts” of October 3, 2017 Ne
142147-VIIl) helps to overcome procedural problems that previously hindered
effective judicial protection in Ukraine, in particular:

- insufficient level of unity and consistency of law enforcement practice;

- imperfection, and in some cases - the lack of effective procedural tools to
protect the rights and interests of persons appealing to the court;

- unjustified formal and informal restrictions in the use of certain means of proof,
etc.

2. One of the current trends in the procedural law in Ukraine is the functioning
of the legal expert institute.

The participation in the case of legal expert known as “amicus curiae”, born in
the XVII century in Britain is an achievement of the Anglo-Saxon legal system. Its
borrowing by the national legal system is the result of convergence, the precedent law
system and the Romano-Germanic legal family, a trend that has emerged over the past
two decades. The need to involve this person is caused by the same circumstances as
the involvement of experts from other fields of science and technology. Namely, the
need to obtain special knowledge, which the court due to its professional orientation
does not have.

The involvement of legal experts may be considered questionable in the light of
a judge's professional experience. At the same time, it is not accidental that it is
necessary to resolve one or another particular legal case, taking into account the
developed theoretical approaches to the application of legal norms that may have
certain conflicts with each other in the regulation of disputed legal relations. Therefore,
their activities are not aimed at establishing evidence, but are in the nature of a
consultative explanation of the mechanism of law enforcement in resolving the case.

3. In determining the procedural status of legal expert, its normative
inconsistency with regard to the procedural outcome of his/her activity should be
emphasized.

According to Article 70, legal expert is a party to the proceedings. The
procedural result of his/her activity, based on the normative structure of the procedural
legislation of Ukraine, is legal expert opinion. However, among other participants in
the trial, the status of which is enshrined in Chapter 4 of the Commercial Procedural
Code of Ukraine, there is no this procedural figure. His/her legal status seems
uncertain. A reasonable question arises either (1) legal expert submits an opinion
whose procedural significance is not defined by law, or (2) legal expert's opinion is
submitted by a person who does not have the relevant procedural status or (3) anyway,
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the expert's opinion is the result of the procedural activities of such a participant in the
proceedings as legal expert.

There is no doubt that the logic of the legislator is not to create artificial
phenomenological problems in the application of this legal construction, so it is
obvious that the hermeneutic discrepancy is the result of imperfect legislative
techniques.

If Article 70 of the Commercial Procedural Code of Ukraine determines the legal
status of legal expert, the provisions of Article 108 of the Code enshrine the legal
aspects of his/her procedural activities. So it is a holistic legal structure that determines
the participant in the trial and the subject of his/her professional activity in it.

The mechanism of procedural participation of this person is not less
contradictory. Is the court's decision to admit to the case a basis for preparing legal
expert opinion and his/her subsequent involvement by the court (part 1 of Article 70 of
the Commercial Procedure Code of Ukraine) or the relevant actions of the court are
made after the court opinion (Part 1 of Article 108 of the Commercial Procedural Code
of Ukraine)?

Whether legal expert is limited to the application of analogy of statute, analogy
of law and content of foreign law in accordance with their official or generally accepted
interpretation, practice in the application, doctrine in the relevant foreign country or
his/her procedural activities extend to an unlimited range of aspects of law enforcement
(Part 1 of Article 108 procedural code of Ukraine)?

4. The result of legal expert's procedural activity is legal expert opinion - new or
significantly improved law enforcement decisions obtained during research, which can
be introduced into the law enforcement practice of the court in the administration of
justice during the proceedings.

There is no doubt that the subject of expert activity is limited to a range of issues
related to the conflicting use of legal rule.

Since justice in Ukraine is administered by a judge who may appoint a citizen of
Ukraine who has a higher legal education and professional experience in the field of
law, there is no doubt that the vast majority of disputable matters are resolved by
him/her independently. At the same time, the inconsistency of the legal system and the
legislative system, due to both objective (inconsistency of the level of development of
society degree of regulatory regulation of relevant relations) and subjective
(incompetence of the legislator, excessive politicization of the rule-making process)
factors creates logical and structural defects in the legislation of Ukraine, one of the
mechanisms to overcome which is the application of the analogy of law and the analogy
of statute. This problem has mainly a theoretical component. Resolving this conflict
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requires using the potential of persons who conduct basic and applied researches on a
professional basis in the relevant field.

On the other hand, the sphere of regulation of private law relations is not
exclusively the Ukrainian system of justice. The parties to the agreement may deviate
from the provisions of the civil legislation of Ukraine and regulate their relations at
their own discretion, including determining the law of another state, which is applicable
to the disputed legal relationship. However, in this case, the professionalism of a judge
in the administration of justice is objectively limited by the level of his/her competence.

The limitation of a judge's object competence in the administration of justice by
knowledge of the legal doctrine of Ukraine, the scope of application of the national
legislation of Ukraine necessitates the involvement of legal experts on the content of
foreign law in accordance with their official or generally accepted interpretation,
practice and doctrine in the foreign country.

5. The complexity of the application of the legal rule in the conduct of case
consideration can not affect the task of commercial litigation, which is a fair, impartial
and timely case consideration and dispute resolution, which is achieved by establishing
markers of meaningful formalization of legal expert opinion.

Thus, legal expert opinion may not contain an assessment of the evidence,
instructions on the reliability or unreliability of a particular piece of evidence, on the
advantages of some pieces of evidence over others, on what decision should be made
on the basis of the case consideration results.

In addition, legal expert opinion may not contain the results of a study that is
directly relevant to the circumstances of the case.

Legal expert opinion is not a source of evidentiary information. It has an
ancillary (advisory) nature, which explains its non-binding nature to the court.

Thus, the legal nature of legal expert opinion is that it is scientific information
not related to the establishment of the circumstances of the case, which may be
necessary for the court to determine the nature of the disputed legal relations and the
choice of legal rule to be applied to their regulation.
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