N

N

CORPORATE LAW IN UKRAINE WITHIN THE
FRAMEWORK OF APPROACHING THE
EUROPEAN UNION STANDARDS

Valentyna Antonivna Vasyliev, Anatoliy Kostruba

» To cite this version:

Valentyna Antonivna Vasyliev, Anatoliy Kostruba. CORPORATE LAW IN UKRAINE WITHIN
THE FRAMEWORK OF APPROACHING THE EUROPEAN UNION STANDARDS.
, 2020, 1, pp.181-188. 10.36695/2219-5521.1.2020.37 . hal-02558981

HAL Id: hal-02558981
https://hal.archives-ouvertes.fr /hal-02558981
Submitted on 30 Apr 2020

HAL is a multi-disciplinary open access L’archive ouverte pluridisciplinaire HAL, est
archive for the deposit and dissemination of sci- destinée au dépot et a la diffusion de documents
entific research documents, whether they are pub- scientifiques de niveau recherche, publiés ou non,
lished or not. The documents may come from émanant des établissements d’enseignement et de
teaching and research institutions in France or recherche francais ou étrangers, des laboratoires
abroad, or from public or private research centers. publics ou privés.


https://hal.archives-ouvertes.fr/hal-02558981
https://hal.archives-ouvertes.fr

YKpalHChKUI HAyKOBO-TEOPETUYHUNA YaCOIIHC
3acHOBaHMit 2 @ 2 @ / ﬂ Buxoauts
y oBtHI 2001 poky 4 pasu Ha pik

Kwuiscekuit yHiBepcurtet npaBa HAH Vkpainu
IactutyTt nepxasu 1 mpasa iMm. B.M. Kopeuskoro HAH VYkpainu

ISSN 2219-5521

«Yaconuc KuiBcbKo0ro yHigepcureTy NpaBa» BHECEHO 10 NepeJiiky (paxoBUX BHIaHb
3a cnetianbHicTIO «FOpuan4Hi HayKw», Kareropis «b»
(naka3 MinicTepcTBa ocBiTH 1 Hayku Ykpainu Ne 1643 Bix 28.12.2019)

7KypHaJ1 BHECEHO 10 MIKHAPOJIHHMX HAYKOMETPHUYHHUX 0a3

HeinOnline (CIIA)
Ta
«Index Copernicus International» (Iloabuia)

PekomennoBano 10 npyky Buenoro panoro
IHctuTyTy mepxkasu i mpasa im. B.M. Kopenbkoro HAH Ykpainu
(mpotoxom Ne 3 Bix 12.03.2020)

IMepenmnarauii ingexc 23994

© KuiBchkuil yHIBEpCHTET I\1;1Ipa13a HAH YK%?THH, 2020
© Iucruryt nepxasu i npasa im. B.M. Koperpkoro HAH Ykpaiuu, 2020



Ukrainian scientific and theoretical periodical

Founded 2 @ 2 @ / ﬂ Published
in October, 2001 4 times per year

Kyiv University of Law of the NAS of Ukraine
V.M. Koretskyi Institute of State and Law of the NAS of Ukraine

ISSN 2219-5521

“Law Review of Kyiv University of Law” is included into the professional
publication list “Legal sciences”, category “B”
(Ministry of Education and Science of Ukraine: order Ne 1643, 2019/12/28)

The journal is entered in the international scientific metric bases

HeinOnline (USA)
and
“Index Copernicus International” (Poland)

Recommended for publishing by
V.M. Koretskyi Institute of State and Law of the NAS of Ukraine Academic Council
(protocol Ne 3, 2020/03/12)

Subscription index 23994

© Kyiv University of Law of the NAS of Ukraine, 2020
© V.M. Koretskyi Institute of State and Law of the NAS of Ukraine, 2020



Valentyna Vasylieva, Anatolii Kostruba. Corporate law in Ukraine within the framework of approaching...

Summary

Lyudmila Vakaryuk. Separate proposals for improving the regulatory support for legal regimes in labor law in the light of
labor law reform.

The article is devoted to the formulation of proposals to increase the level of regulatory support of legal regimes in the labor law
of Ukraine at the level of state regulation. It is emphasized that the legal regime is a static and dynamic phenomenon of objective reality,
which concentrates in its substantive system the legal remedies used at certain stages of legal regulation in order to effectively secure
it. The legal regime influences the employee and the employer as participants of the labor process, their consciousness and behavior,
as a result of which the parties of labor relations optimize the motivation for work, their work activity, modify it or even stop it. How-
ever, despite the important role of the legal regime in the further development of labor law, this issue continues to be poorly researched,
which negatively affects the effectiveness of legal regimes.

It is emphasized that the legal regime contributes to the creation and maintenance of a coherent system of regulatory influence,
order, and, under the influence of appropriate means of legal regulation, functions to achieve the effective realization by individuals of
their needs, subjective rights and interests and the fulfillment of their duties. Effectiveness of legal regulation is determined not only
by a one-time result, but also by its stability, in this connection the legislator, forming, exercising the right, is obliged to take into
account the adequacy of the chosen legal means for the stated purpose and task.

It is proposed to amend the Code of Labor Laws, which will contribute to a more effective implementation of the legal regime
in practice. In particular, supplement the Code of Labor Law with articles on the notion of the labor-law regime, the purpose and objec-
tives of the regime in labor law, as well as the criteria for the effectiveness of legal regimes in labor law. As such criteria, it is proposed
to emphasize the validity of the fixing and functioning of the legal regime in labor law, the timeliness and urgency of fixing and change,
the abolition of the legal regime in labor law, the reality of the legal regime in labor law. The skillful and effective use of the legal reme-
dies, the well-defined purpose of the legal policy and the introduction of the appropriate legal regime will contribute to the effective
realization of the socio-economic rights and interests of the subjects of labor relations and to the solution of the tasks facing the state
and society as a whole.

Key words: labor regime, legal regime, legal means, state level of legal regulation, optimization of legislation, reform of labor
legislation, labor law.
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CORPORATE LAW IN UKRAINE WITHIN THE FRAMEWORK
OF APPROACHING THE EUROPEAN UNION STANDARDS

Problem definition. Adaptation of the Ukrainian legislation to the legislation of the European Union (here-
inafter — the EU) is a priority component of the process of Ukraine’s integration into the EU, which in its turn is a pri-
ority area of Ukrainian foreign policy. The purpose of such adaptation is to achieve compliance of the Ukrainian legal
system with acquis communautaire, considering the criteria set forth by the EU to the states intending to join it!.

Corporate legislation of Ukraine is in an ongoing process of revision and updating. However, the changes do
not ensure a solution to a number of theoretical and practical issues, particularly due to the archaic nature of certain
doctrinal approaches; inconsistency and unconformity of such changes.

Commitment to EU corporate law when updating corporate legislation is justified not only by the European
integration processes taking place in Ukraine, but also by the fact that EU corporate law is a useful example in the
field of corporate regulation.

Analysis of recent research and publications. Regulatory framework for this article has been compiled of
international treaties, EU acts, Civil Code of Ukraine? (hereinafter — CC of Ukraine), Economic Code of Ukraine?
(hereinafter — EC of Ukraine), specific legislation of Ukraine on legal entities, as well as instruments of legislation
of individual EU countries. The following methods were used during the study: dialectical (in the analysis of doc-
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LIS

trinal approaches to the definition of “corporation”, “corporate organization”; “corporate law”, etc.); technical
(when interpreting corporate law provisions); rather-legal (when comparing the EU corporate law with corporate
law of Ukraine).

Corporate law of Ukraine is a topical issue of scientific research driven by the lack of a sustainable doctrinal
approach to the basic concepts in the research area (in particular, “corporation”, “corporate law”, “law of corpora-
tions”), as well as the lack of a unified approach to the methodological frameworkfor defining these concepts (for
example, criteria for assigning an organization to the “corporation” term). Among recent scientific papers in corpo-
rate law the studies of the following persons should be noted: O.V. Bihniak4, O.1. Zozuliak5, Yu.M. Zhornokui®,
A.V. Zelisko?, L.V. Sishchuks3.

Purpose statement. Purpose of the article is to investigate main approaches to the corporate legal nature in
particular European systems of justice — in FRG, France, England. To detect significant differences between the leg-
islation of Ukraine and legislation of the European Union countries based on the history of their development and
peculiarities of specific national systems of justice.

In addition, a detailed analysis of the specialized directive in the field of EU corporate law is also promising
(DIRECTIVE (EU) 2017/1132 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 June 2017
relating to certain aspects of company law (codification), which scope includes legal relations on creation, operation
and termination of limited liability companies.

Statement of basic materials. It is impossible to fully adapt the corporate law of Ukraine to the EU corporate
legislation without defining the content of statutory concepts that are integral part of these concepts in EU countries
and in Ukraine, as well as without their comparison.

“Law of corporations” is not well-established concept in the civil law science of our country. The “corporate
law (legislation)” fixed term is used to designate a branch of legislation governing the legal regime of legal entities,
management of their activities and peculiarities of interaction with participants, creditors and third parties, as well
as the issue of creating legal entities, their activities and termination. At the same time, with all the stability of the
mentioned term, its content is defined differently in the civili doctrine®.

The most restricted approach to defining corporate law is to identify it with a system of corporate management
regulations!?. Another opinion was expressed by V.M. Kravchuk, who believes that corporate legislation is legal enti-
ties law determining the procedure for their creation, operation and liquidation!!. In the science of civil law, the opin-
ion is expressed to extend the scope of corporate law regulation not only to legal entities of certain legal forms (for
example, economic societies or corporations), but also to other legal entities. Justification for such approach is the
existence of an ultimate similarity of relations between participants and legal entities, regardless of their type. In the
given context, the “corporate law” term can be identified with “law of corporations” as it is understood in EU law!2.

Differences in the definition of “corporate law” term demonstrates another issue that needs to be considered
within the study of adapting the national corporate law to the law of European Union's corporations: inconsistency
of corporate law system-forming concepts in the doctrine of civil law (for example, “corporation”, “corporate enti-
ty”, “corporate organization”), and correspondence of these terms to the “corporation” term used in European law.

National approaches to understand the term of “corporation” can be conveniently classified into “narrow” and
“broad”. The “narrow” approach considers a corporation in conjunction with the definition of “corporate rights”
contained in Article 167 of the EC of Ukraine. This regulation specifies the corporate rights as the rights of an entity,
which share is stated in the authorized capital (assets) of a business organization, including the power of such entity
to participate in the management of business organization, receive a certain part of profits (dividends) of such orga-
nization and assets in the event of liquidation of the latter in accordance with law, as well as other powers provided
for by law and statutory instruments. Therefore, the narrow approach is characterized by the interpretation of the
“corporation” concept through literal reproduction of the legitimate definition of “corporate rights”, which leads to
the understanding of a corporation as an economic organization with authorized capital!3.

The “broad” approach to understand the term of “corporation” is based on the output when qualifying the con-
cept of “corporation” beyond business entities with authorized capital. It should be noted that the broad approach is
heterogeneous in light of different methodological approaches to defining the “corporation” term: from identifica-
tion of the “corporation” term with the concept of “economic societies” to extension of the “corporation” term to all
types of legal entities.

Thus, N.S. Kozlova suggests that corporate relations arise between any legal entity, its founders and entities
performing the function of its bodies, even if such legal entity falls in the category of institutions!4. A distinctive fea-
ture of the corporation, according to V.I. Borysova, is its incorporation on the basis of membership and joint activity
of its founders regardless of the legal form of such legal entity!5.

Not only the meaning of the “corporation” term in national civil law is mixed, but also are the methodological
basis of its definition. The grounds for qualifying a legal entity as a corporation are proposed to be the following:

(1) presence of a proprietary element in a legal relationship arising between a corporate entity and its founder
(member). Under this approach, the proprietary element means the emergence of property corporate rights vested in
the founders (members).

(2) legal relations regarding membership (participation). Herewith, a corporation can be formed within the
same organization — a legal entity, particularly in the form of business entities, production cooperatives and at the
level of a group of companies (in the form of holdings, investment and mutual funds, industrial-financial groups,
etc., being a system of affiliates).

(3) corporate rights of the company members and, accordingly, emergence of corporate relations with their
(members) participation. If such right exist, it is an organization with a corporate structure; and if these rights do not
exist, the organization shall not be considered as corporation. So, corporations will be companies having authorized
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capital divided into shares, which members are entitled to receive a part of profit of the company and to participate
in its management. If a company members do not have some of the specified rights, such company cannot be re-
cognized as corporation. Thus, the members of social businesses do not have property rights to participate in the
distribution of profits (dividends), because these companies are not profitable. And even if they receive a profit from
a certain activity, it is not distributed among the members. They also do not receive a part of the company's property
either in the event of withdrawal or after liquidation.

(4) creation of property corporate rights (right to receive a part of the profit from the legal entity activity, right
to receive a liquidation quota upon its liquidation) for the founders (members) as a result of participation in the legal
entity shall be qualifying.

(5) individual scholars examine the concept of corporation through the lens of the corporate enterprise concept.
Thus, L.V. Sishchuk by the corporation term as an independent legal entity understands a legal entity registered in
accordance with the procedure established by law and incorporated by joining property and persons for the purpose
of conducting business activities, which members are vested with corporate rights regarding it; so, she comes to the
conclusion that the “corporation” term cannot be applied to social businesses!¢.

Let us remind about the doctrinal proposal to distinguish between “corporations” as classical entities, partici-
pation in which involve creation of a set of property and non-property rights, including joint stock companies, limi-
ted liability companies and additional liability companies, and “corporate legal entities”: unlimited and limited com-
panies, production cooperatives with addition of other possible legal forms of corporate enterprises set forth in the
EC of Ukraine — private enterprises and farm enterprises operating on the basis of private ownership of several per-
sons, consumer cooperatives formed by several consumer companies. It was also proposed to introduce the “corpo-
rate company” term into scientific use as opposed to “corporation”. However, it should be agreed that the use of the
“corporate company” term is not quite appropriate in terms of different approaches laid down in the CC of Ukraine
and EC of Ukraine aimed to define the system of legal entities; and this term will not help to reconcile existing dif-
ferences between them.

The issue of applying the “corporation” term to “social” businesses is controversial not only for national
researches, but also for the corporate law of various foreign systems of justice. However, to make full comparison
of national and foreign understanding of “entrepreneurial corporations” and “social corporations”, it is necessary to
present a few theses on legal structures in the field of corporate law.

Thus, it should be noted that Article 83 of the CC of Ukraine contains a provision stipulating the division of
companies (but not legal entities) into entrepreneurial and social businesses. Such distinction between legal entities
(and corporations) is formally unknown to European systems of justice. The nature of common purpose: either
“material” or “eleemosynary” — does not matter for most of the corporate forms established by them. The mentioned
division is a feature of corporate law in Ukraine. However, Western European law is acquainted with “eleemosynary
corporations”, which are unions not entitled to engage in business activities, whose status is therefore significantly
different from the status of “trading corporations”, as well as German “partnerships” and “European economic inte-
rest groupings”. From this perspective, we can talk about the differentiation of Western European corporations.

Let us consider in detail the concept of “corporation” in some European systems of justice, since despite the
widespread use of the “corporation” term, including its use as a form of structural identification of a legal entity,
depending on the type of legal system, its use for subjective expression of a form of civil relations regulation takes
on a different meaning!’.

In the Romano-German law system, the “corporation” term is predominantly doctrinal. Without being
enshrined in the laws of respective countries, by its essential feature, a corporation is a company created with a pur-
pose to engage in entrepreneurial activity by raising capital for co-investing for profit or “associations” or “private
companies” — both unlimited and limited; they are recognized as business entities only by commercial law, since
their members act under general principles, and these corporations are subject to registration in the trade register and
may make transactions on their own behalf, although their members bear joint unlimited personal liability to the cor-
poration’s creditors; any member may act on their behalf, which fact excludes the existence of special governing
bodies, and thereby the specific organizational structure; in that sense, members themselves are “bodies” of the cor-
porations to achieve the goal of public interest. Significantly, this position was enshrined in the German Civil Code
(Biirgerliches Gesetzbuch, (BGB) — a Systematic Compilation of German Civil Laws, also known as the German
Civil Code of 1896).

In its turn, commercial associations, detailed provisions on which are set forth in special statutory instruments,
particularly in the German Trade Code, are divided into trading companies (unlimited (Handelsgesellschaft (§105)
and limited companies (Kommanditgesellschaft (§161), silent partnership (Stille Gesellschaft (§230). Commercial as-
sociations also include joint stock companies (Aktiengesellschaft), companies limited by shares (Kommanditgesell-
schaft auf Aktien), limited liability companies (Gesellschaften), production and other cooperatives (Genossenschaft).

In French law, the concept of “corporation” has no legal regulation. The Commercial Code of France (Code of
Commerce de France — the body of commercial law of France 2000) manipulates the definition of “commercial
company”, which means a legal person carrying out commercial acts in the ordinary course of professional activity
(§L. 110-1, §L. 110-2, §L. 121-1). That is, it is capital association. These include cooperative (les sociétés coopéra-
tives de commergants détaillants) (§L. 124-1), unlimited company (les sociétés en nom collectif), simple limited
company (les sociétés en commandite simple), limited liability company (les sociétés a responsabilité limitée), joint
stock companies (les sociétés par actions (§L. 221-1), as well as French law economic interest groupings (Les
groupements d’intérét économique de droit frangais (§L. 251-1) and European economic interest groupings (Les
groupements européens d’intérét économique (§ L. 252-1). According to French law, non-profit companies or asso-
ciations (I’association) are associations of persons pursuing a purpose other than distribution of profit!s.
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The science of civil law points out that a much narrower understanding of the corporation (company) has his-
torically developed in English law as compared to continental European law. Not all corporate entities are included
in this category, but only business corporation (or company) — an analogue of European capital associations. English
corporate law also distinguishes partnerships resembling European trade associations, and companies, which are
essentially similar to European corporations — capital associations. Herewith, the subject of English corporate law
is exclusively the status of corporations (companies) recognized as legal entities, but not partnerships.

Thus, according to sections 3-6 of the Companies Act 2006, English companies are divided into limited liabi-
lity companies (companies with liability limited by a contribution to the authorized capital) and unlimited liability
companies (analogue of additional liability companies), private and public (companies with liability limited by
shares or guarantee having share capital), companies limited by guarantee and companies with authorized capital
(private companies), as well as public interest companies!®.

Of special interest in the context of this study is such legal form of an English company as public interest com-
pany, which is a relatively new institute of English corporate law and falls somewhat outside the approach to define
the “corporation” term mentioned above, since despite the founders of such company have an opportunity to gain
profit from in the form of dividends, the profit cannot be the purpose of the company concerned. Therefore, a public
interest company is a profitable company with no right to distribute profits between its founders, but with the right
to use it for organizational purposes. This feature brings its meaning closer to a charitable organization, which
founders are unwilling to register the legal form of such legal entity as a charitable organization.

Introduction of such legal form of a company (corporation) into the civil law discourse is a logical result of the
development of legal entities doctrine in the relevant system of justice, since there is no division of legal entities
into institutions and companies in the countries of the Anglo-Saxon system of law. Thus, O. R. Kibenko notes that
an institution is not separated at all in the countries of the Anglo-Saxon system of law resulting in a corporation
being identified with a legal entity20.

Based on the aforesaid the following differences should be concluded: different denotative load of the “corpo-
ration” term in different European systems of justice; different terminology to refer to such corporate entities; sig-
nificant differences in the statutory regulation of corporations, as well as the predominantly doctrinal meaning of the
relevant concept.

Meanwhile, it should be noted that there is a general tendency to expand the forms of legal entities to which
“European corporate law regulations” apply. For this purpose, such term should be used somewhat conditionally (as
in national corporate law).

Here are the priority areas for unification of European corporate law at the supranational level. Directives
aimed at harmonizing and unifying national legislation of EU Member States are recognized as the main instrument
to adjust the activities of corporations in EU law.

Specialized directive in the field of EU corporate law is DIRECTIVE (EU) 2017/1132 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 14 June 2017 relating to certain aspects of company law (codifica-
tion)2!, which scope includes legal relations on creation, operation and termination of limited liability companies.
The directive is designed to protect the rights and interests of members (shareholders) of limited liability companies,
their creditors and third parties.

The following specific areas of harmonization of standards governed by the Directive are of particular impor-
tance within this study: (1) establishing additional requirements to publicity of information on limited liability com-
panies, including statutes or instruments of incorporation (Preamble paragraph 4); (2) setting standards limiting the
grounds for invalidity of obligations to which companies limited by shares or otherwise having limited liability are
the parties (Preamble paragraph 5); (3) imposing restrictions on reduction of limited liability companies” authorized
capitals (Preamble paragraph 40); (4) limiting the acquisition of own shares by a public limited company (Preamble
paragraph 41); (5) strengthening the rules on judicial protection of creditors’ interests in the event of reduction in
limited liability companies” authorized capitals (Preamble paragraph 47), etc.

It can be said that that the development of EU corporations law is carried out by harmonization of substantive
rules aimed to comprehensively ensure the rights of all participants in corporate relations and to seek a balance
between the rights of these participants, as well as harmonization of procedural standards, the purpose of which is
disclosure of information on limited liability companies. Similar problems arise in the process of enforcement and
development of the corporate law doctrine in Ukraine.

Another leading codified statute in the area of EU corporate law is

DIRECTIVE (EU) 2017/1132 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 June
2017 relating to certain aspects of company law (codification)?2.

The Directive regulates the general provisions on incorporation, registration and nullity of a limited liability
company; the procedure for entering data on limited liability companies in public registers, the amount of data
entered in such registers and the exchange of public data between different public registers; the law applicable to
the branches and representative offices of limited liability companies opened in a State-non EU Member, and if such
branches and representative offices are opened in a country not governed by EU laws; harmonized provisions
regarding authorized capitals of limited liability companies; the procedure for merger and separation of limited lia-
bility companies.

The general trend of codification of EU corporations law is worth noting, which law was contained in separate
EU instruments and had been forming from the 60s of the XX century before adoption of the above directives.

Separate issues of corporate law can be found in the Financial Reporting Directives.

These are (1) Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the
annual financial statements, consolidated financial statements and related reports of certain types of undertakings,
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(amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives
78/660/EEC and 83/349/EEC23 and (2) Directive N 2006/43/EC of the European Parliament and of the Council of
17 May 2006 on statutory audits of annual accounts and consolidated accounts // OJ. 2006. L 157/8724.

Subject of the Directive regulation as of July 26, 2013 concerns general rules on (1) the procedure for submission
of annual reports of limited liability companies; (2) the contents of annual reports of limited liability companies; (3) ways
of assessing the business activity of such companies; (5) the procedure for publication of such companies’ annual reports;
(4) the general rules for consolidated reporting (accounts submitted by a group of interdependent companies.

For instance, in addition to the traditional division of enterprises into large, medium and new companies, the Di-
rective of July 26, 2013 proposes to consider a new legal category — micro-entities, separate financial reporting requ-
irements to which are more flexible than to traditional civil law entities. (paragraph 2).

At the same time, the Directive proposes to strengthen the imperative approach to reporting formats, in parti-
cular layouts for the balance sheet, in order to make it easier to compare the financial situation of businesses within
the EU (paragraph 20).

The category of “parent company and affiliates (subsidiaries)” is being extended in its interpretation, since,
according to paragraph 31 of the Directive, the control over a “parent company” may be determined not only on the
basis of majority of votes in the authorized capital of a “subsidiary”, but the control may also exist in case of agree-
ment with other shareholders (members). In particular cases, the control can be effectively exercised if a parent com-
pany owns a minority or no share in the subsidiary.

In such cases, the criterion for the control of parent company is considered to be “management on single basis
or joint administrative, management or supervisory body”. The above-mentioned tendency towards digitization of
the forms of corporate rights realization is also observed.

DIRECTIVE 2007/36/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 11 July 2007
on the exercise of certain rights of shareholders in listed companies (OJ L 184 14.7.2007, 17)25 is also worth noting,
and it regulates the following corporate law issues: convening a general meeting of shareholders (not earlier than
21 days after the notification on it); the right of shareholders to bring issues on the agenda (the threshold number of
voting shares is 5 percent).

The above regulations of EU corporation law should serve as a legal guideline during adaptation of the corpo-
rate legislation of Ukraine to the law of the EU, since they reveal new tendencies of legal regulation and require-
ments for such regulation in view of the development of technical process and globalization processes in the econo-
my. Thus, the occasionally mentioned general tendency towards digitization, which should be reflected in formula-
tion of the corporate law procedural rules, seems to be totally clear and justified.

In the scope of integration processes in the field of private law, some tendencies inherent in the corporate le-
gislation of Ukraine should be noted. Thus, national corporate law is inconsistent: the corporate statutory provisions
are contained in two codified instruments — the Civil Code of Ukraine and the Economic Code of Ukraine, a number
of special laws (Law of Ukraine On Joint Stock Companies?6; Law of Ukraine On Limited and Additional Liability
Companies?7; Law of Ukraine On Economic Societies?8 etc). Herewith, the scope of individual provisions is identi-
cal but their content is different. For example, the types of legal entities are regulated by both CC and EC of Ukraine
and, at the same time, they contain a different concept of legal entities division into companies with commercial pur-
pose and eleemosynary corporations (non-commercial).

Inconsistency of the corporate law regulations also exists within the EC of Ukraine. Thus, the normative defi-
nition of corporate rights (Article 167 of the EC of Ukraine) and normative definition of a corporation (Article 120
of the EC of Ukraine)* are inconsistent with each other, since it cannot be claimed that corporate rights are vested
in members of a corporation within the meaning of para. 3 article 1202%. The meaning of a corporate enterprise estab-
lished by Article 63 of the EC of Ukraine is also mismatched, according to which the corporate enterprise features
are the following: (1) incorporation, generally, by two or more founders under their joint decision (agreement);
(2) joining the assets and/or business or employment of the founders (members); (3) joint management of business
based on corporate rights, including through the bodies created by them; (4) participation of founders (members) in
the distribution of income and risks of a company.

According to the EC of Ukraine, corporate companies include cooperatives, companies incorporated in the
form of economic societies, as well as other companies, including those based on private ownership of two or more
persons. Let us remind that civil law specifies that, according to part 2 art. 94 of the EU of Ukraine, “cooperatives”
and “production cooperatives” are identical concepts.

The above facts demonstrate the need for a qualitative update of national corporate law and mutual harmoniza-
tion of its provisions with each other and with the provisions of EU corporate law.

Let us emphasize the non-systematic changes made to corporate law that are sometimes unjustified. An examp-
le is the history of legislative changes concerning the term of “reorganization”. Thus, persons drafted the CC of
Ukraine have abandoned the “reorganization” term, which is considered by the national law in the meaning unusual
to European systems of justice and includes data on termination of legal entities with succession. In our opinion, the
fact that the authors of the draft of CC of Ukraine refused to use the “reorganization” term and just listed its specific
forms envisaged the further development of legislation on comprehensive regulation of relations arising during
merger, take-over, division and separation. However, along with further amendments to the CC of Ukraine, the
“reorganization” term still “penetrates” into number of restated articles (for example, article 105 of the CC of
Ukraine refers to “reorganization committee”). Subsequently, amendments were also introduced to article 104 of the
CC of Ukraine, which recognized reorganization as a form of legal entities termination.

Similar metamorphoses occurred when adopting and amending the Law of Ukraine On Joint Stock Companies
and the Law of Ukraine On Limited and Additional Liability Companies, which, when adopted, had accepted the
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concept of the CC of Ukraine regarding refusal of the “reorganization” term, but then this term was added to separate
regulations of the specified laws.

Another example of non-systematic lawmaking is the removal of the general provisions on certain forms of
legal entities from the CC of Ukraine as the main codified instrument of private law in connection with the adoption
of special legislation. Thus, in connection with the adoption of the Law of Ukraine On Limited and Additional Lia-
bility Companies, the regulations governing general provisions on limited liability companies and additional liability
companies were removed from the CC of Ukraine (articles 140—151). Herewith, the CC of Ukraine regulates general
provisions on other legal forms of legal entities, in particular, joint stock companies, which are also thoroughly regu-
lated by an instrument of special legislation (the Law of Ukraine on Joint Stock Companies).

Furthermore, the regulation of general provisions legal forms of legal entities by the CC of Ukraine seems logi-
cal, given that it is the CC of Ukraine that regulates the legal status of civil law entities, including the legal status
of entrepreneurial companies (Chapter 8), and the purpose of special legislation is detailing of the provisions on the
civil law entities and regulation of their specific features.

Removal of a specific legal form of legal entities from the system of general regulations on private entities may
have negative consequences for the further interpretation of their legal status outside the system set forth by the
underlying instrument of national private law.

Opinions. The corporations law in European systems of justice is diverse in its meaning and subject of its regu-
lation, given the different history of the formation of legal entities in different national systems of justice. The con-
cept of “corporation” is also different. In continental European law, the concept of “corporation” refers to all legal
entities characterized by corporate structure (capital association) and partnerships with the purpose to gain profit. In
English law, the concept of “corporation” is the same as the “company” and has narrower meaning, because it does
not include European “partnerships” At the same time, English law tends to expand the concept of “corporations”,
because the Companies Act 2006 introduced a new type of company — “community interest company”, the main
purpose of which can not be profit. Generally, the concept of “corporation” is doctrinal.

European Union corporation law means a system of “supranational law” of the European Union, the main
instrument of which is the adoption of directives. The trend towards codification of corporate regulations is notice-
able in the EU corporation law. Commitment to the European Union supranational corporation law under adaptation
of national corporate law to European law seems justified only in view of the generally recognized high level of the
European Union corporation law, but doctrinal practices should still remain the basis for qualitative progress.

National corporate law requires updating not only in view of the legislative requirement to gradually adapt the
Ukrainian law to the law of the European Union, but also due to its inconsistency and permanent and non-systemic
changes. Particularly, it is the necessity to include regulations in the CC of Ukraine, that would secure basic con-
cepts. Within the system of private law legal entities, the place of corporations should be secured as entrepreneurial
legal entities, which not only direct their activities to generate income, but also are entitled to own it by way of dist-
ribution among their members. The qualifying categories of corporate law also include the notion of corporate
rights, which should be fixed in the codified instrument of private law. Otherwise, any discussions on attributing
corporate relations to the subject matter of private law regulation should be withdrawn.
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Pe3rome

Bacunsesa B.A., Kocmpyoa A.B. IlpaBo kopnopaiiii B YKkpaiHi B KOHTeKcTi HA0IUKeHHA 10 cTaHIapTiB €BponeiicbKoro
Coro3y.

CTarTs NpUCBSYCHA aJanTallii KOpHOpaTHBHOTO 3aKOHO/ABCTBA YKpaiHu 0 npasa kopropariid €C. OcobniBa yBara mpuiieHa
BU3HAYCHHIO MOHATH «KOPIHOPALlisH» Ta KKOPIIOPATUBHE MPaBoy». 3po0JIeHO BUCHOBOK IIO/I0 BiJICYTHOCTI YCTAJICHOTO PO3yMiHHS HaBe-
JICHUX MOHATH Y HAlliOHAJBHIN IOPUINYHINA HAYIli Ta JOCTIHKEHO OCHOBHI JOKTPUHAIBHI MiJIXOMH 0 1X BU3HAYCHHSL.

JleTanbHO PO3IISHYTO OCHOBHI MiIXOAM A0 MPABOBOi MPUPOIH KOPIOPALlil B OKPEMHUX €BPOIEHCHKUX MpaBonopsakax —y ®PH,
Opanuii, Anrii. KoncTatoBaHO HasIBHICTH ICTOTHUX BiIMIHHOCTEH MK 3aKOHOABCTBOM Ykpainu Ta kpain €C, 1110 3yMOBIIeHi icTOpi-
€10 1X PO3BUTKY il 0COONMBOCTIMH KOHKPETHHX HalliOHAJIbHHUX IPABOIOPSIKIB. PO3NISIHYTO peryiroBaHHs KOPIIOPATUBHHUX BiHOCHH B
€sponeiicbkomMy Co103i Ha HaJJHALIOHAIEHOMY PiBHI. 3po0JIEHO BUCHOBOK, 1110 CaMe HajHaIioHanbHe mpaBo €C € #oro “rpaBoM Kop-
nopariii” abo “kopropaTuBHHM 1paBoM”. JlocmimKeHO IpiopiTeTHI HaNpsMH yHi(iKallii eBponelchKoro mpaBa KopHopariii Ha HaJaHa-
nioHanbHOMY piBHI. OCHOBHUM 1HCTPYMEHTOM BPETYIIOBAHHS MOPAAKY AisUIBHOCTI Kopropauiid y mpaBi €C BU3HAYEHO IUPEKTUBH,
CIIPsIMOBaHI Ha rapMOHi3allilo Ta yHiiKalilo HalliOHaJBHOTO 3aKOHOAABCTBa KpaiH-wieHiB €C.

JletanpHO mpoaHali3oBaHO MPOQiIbHY TUPEKTUBY y cdepi mpasa kopnopaiit €C — DIRECTIVE (EU) 2017/1132 OF THE EURO-
PEAN PARLIAMENT AND OF THE COUNCIL of 14 June 2017 relating to certain aspects of company law (codification), mpemmerom
PETYITIOBaHHS SIKOi € IPaBOBITHOCHHY CTBOPEHHS, AISUTHHOCTI Ta MPUITMHEHHS KOMITaHii 3 00MexeHOoto BianmoBiganpHicTio (limited liability
companies). Oxpema yBara npuijieHa JipKkuTaiizaiii kopnoparusHoro npasa €C. Y KOHTEKCTI iHTerpaiiHux mporecis y chepi npusar-
HOTO TIpaBa BU3HAYEHO OKPEeMi TEHIEHII], BIACTHBI KOPIOPaTHBHOMY 3aKOHOJIABCTBY YKpaiHU. 30KpeMa, 3BepTacThCsl yBara Ha HEy3rof-
JKEHICTh HOPM KOPIIOPAaTHBHOTO 3aKOHOIABCTBA YKpPaiHHM, SKi MICTATHCS y IBOX kKoaudikoBanux aktax — LIK Ykpainu Ta 'K Vkpainu, a
TaKOX Yy HU3LI crenianbHuX 3akoHiB. [Ipu oMy, cdepa Iii OkpeMuX HOPM € TOTOXKHOIO, a iX 3MICT — pi3HUM. 3pOOJICHO BUCHOBOK IIIOJI0
HEOOXITHOCTI CHCTEMHOTO OHOBIICHHSI KOPIIOPATHBHOTO 3aKOHOZIABCTBA YKpaiHH HE JIMILIE 3 OISy Ha 3aKOHOJABYO 3aKPilICHy BUMOTY
nocTtynoBoi afanTarii mpasa Ykpainu go npasa €C, a il y 3B’s13Ky 3 HOro Hey3ro/DKeHICTIO Ta IepMaHEHTHUMH Ta HECUCTEMHUMH 3MiHAMH.

KurouoBsi ciioBa: mpaBo kopriopariiif, Koproparisi, aJanTaris 3akoHoaBcTBa 10 npasa €C, KoMITaHis, KOPHOPaTUBHI MPaBOBiJI-
HOCHHH.

Pe3rome

Bacunvesa B.A., Kocmpyoa A.B. IlpaBo xopnopauuii B YKpanHe B KOHTeKCTe IpuO/In:KeHns k ctangapram Esponericko-
ro Coro3a.

CTaTbs MOCBAILEHA aaNTalMU KOPIIOPATUBHOTO 3aKOHOJATENIbCTBA YKpauHbl K IpaBy kopropaiuii EC. Ocoboe BHuMaHuE yne-
JIEHO ONpEIeNIEHHIO IPaBOBOi NPHUPOAL! Kopropaiuu. CaenaH BbIBOA 00 OTCYTCTBMHU YCTOHYMBOIO MOHUMAaHUs NIPUBEAEHHBIX OHATUH
B HaI[OHAJILHOH I0pUANYECKON HayKe.

IMoapoOHO paccMOTPEHBI OCHOBHBIE MOAXO/BI K IIPABOBOM NPUPOJIBI KOPIOPALUK B OTAENIBHBIX €BPONEHCKHUX MPABOIOPSIKAX —
B OPT, ®pannun, Aurmun. KoHcTaTnupoBaHoO Hanu4Me CyIIECTBEHHBIX PaslUUMii MEXAy 3aKOHOAATENbCTBOM YkpauHbl u cTpaH EC,
00yCIIOBIICHHBIE NCTOPHEH UX Pa3BUTUS U OCOOCHHOCTAMU KOHKPETHBIX HAI[MOHAJIBHBIX [IPABONOPSIKOB.

PaccmoTpensl perynupoBaHus KOprnoparuBHbIX oTHoiieHui B EC Ha HajHaiMoHanbHOM ypoBHe. ClieaaH BBIBOJ, YTO MMEHHO
HaJHaIMOHaNbHOE MpaBo EC sABsieTcs €ro KOpnopaTUBHEIM IPABOM.

HccnenoBanel NPUOPUTETHBIE HANpPaBieHUs YHH(UKAIME €BPOINEHCKOro HpaBa KOPIOpAIMii Ha HaJHAIMOHAJILHOM YDPOBHE.
OCHOBHBIM HHCTPYMEHTOM yperyJIMpoBaHus MOpsAKa AeATeIbHOCTH Kopriopauuii B ipase EC onpeneneHbl AMPEKTHUBBI, HAIIPaBJICHHbIC
Ha TapMOHM3AIIUIO0 U YHU(HUKAINIO HAIMOHAJIBHOTO 3aKOHONATeNbCTBa cTpaH-wieHoB EC.

KimioueBbie cjioBa: npaBo KOpHopauui, Koprnopanus, ajanrauus 3akoHojaTenbcTBa K npaBy EC, koMIaHusi, KOPIIOPAaTUBHbBIE
MPaBOOTHOUICHHSI.
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Summary

Valentyna Vasylieva, Anatolii Kostruba. Corporate law in Ukraine within the framework of approaching the European
Union standards.

The article is devoted to adaptation of the national corporate law to the law of European Union's corporations. Special attention
has been given to define the legal nature of the corporation. It is concluded that there is no established understanding of the above con-
cepts in national legal science.

The main approaches to the corporate legal nature in particular European systems of justice — in FRG, France, England — are con-
sidered in depth. Significant differences between the legislation of Ukraine and legislation of the European Union countries based on
the history of their development and peculiarities of specific national systems of justice are detected.

The regulation of corporate relations in the European Union at supranational level is considered. It is concluded that the European
Union supranational law is its corporate law.

The priority areas for unification of European corporate law at the supranational level are analyzed. The main instruments to
adjust the activities of corporations in EU law are identified to be the Directives aimed at harmonizing and unifying national legislation
of EU Member States.

Key words: Law of corporations, corporation, adaptation of legislation to EU law, corporate legislation, company.
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NIACTABU BUXOAY YHYACHUKA 3 TOBAPUCTB 3 OBMEXXEHOIO
BIANOBIAAJBbHICTIO TA KOPUANYHUX OCIB NOAIBHUX
OPIAHI3ALINHO-NPABOBUX ®OPM: NOPIBHANIbHO-NPABOBUNA ACMNEKT

IocranoBka mpod.eMn. AKTYalbHICTb JOCII/UKCHHS IHCTUTYTY BHXOJY yYacHHKA 3 TOBAPHCTBA 3 oOmexe-
HOIO BiINOBITaJbHICTIO OOYMOBIIOETBCS THUM, IO LEH IHCTUTYT 3a3HAB iICTOTHHX 3MIH Y 3B’SI3KY 3 NPHAHATTAM
6 mrotoro 2018 p. 3akoHy Ykpainu «IIpo ToBaprcTBa 3 OOMEKEHOI Ta JOAATKOBOKO BiAroBixambHicTION!. Ilpn
LbOMY aHaJli3 [[PABOBOIO PErY/IFOBAHHS BUXOAY B IHIINX NPABOBUX CHCTEMAX CBIAYHMTH PO ICTOTHY BapiaTHBHICTH
MiJXOAIB 10 LHOTO IUTAHHSL, 30KpeMa — JI0 MJCTaB BUXOALY T4 BIAMIHHICTb LHX IIAXO/IB BIJ THX, LIO NepedadcHi
SIK YMHHUM 3aKOHOJABCTBOM YKpaiHH, TaK i OIOKCHHSIMH, SIKi BTPATHIIM YHHHICTS.

[oHATTS «BUXim Yy Wil CTATTi OXOIUTIOE YCi BUMAIKH, KON KOPIOPATHBHI MPABOBITHOCHHH y4YacTi Y TOBapHC-
TBi IPUTIMHSIFOTHCS BHACIIIOK BOJICBUSBIICHHS YYaCHUKA, 3JIICHEHOTO HUM MPH peatizallii cy0’eKTUBHOTO KOPIIO-
PaTHBHOIO mpasa, TOOTO IpaBa, aAPECOBAHOIO IHIINM Y4aCHUKAM KOPIOPATHBHUX IPaBOBIJHOCHH — TOBAPHCTBY
Ta/a0 IHIIMM y4aCHUKaM i CIIPAMOBAHOTO Ha peatisaliro 3aKOHHOTO IHBECTHLIIHHOTO IHTEPECy yUaCHHKA, HE3aIeK-
HO BiJl MEXaHi3My i POLEAYPH 3AIHCHEHHS BUXOALY. TAKUM YMHOM y JACSKHX BUIAJKAX «BUX1[) O3HAYATUME TAKOXK
«BUKYII YaCTKHU», SIKIIIO TOBAPUCTBO a00 yYaCHHUKH 3000B’s3aHI MPHUI0ATH YaCTKy BHACIHIJIOK BOJICBHSIBICHHS yJac-
Huka. [IpoTe 3akoHOIABUI aKTH AeprkKaB, MPABOBI CUCTEMHU SKUX TMepeadadaroTh JHIIE MPUMYCOBUNA BUKYT 4aCTKU
YYaCHHKA TOBAPHCTBOM Ta/a00 BUKYI YACTKH yYaCHHKA 32 JTOMOBJICHICTIO 3 TOBAPHCTBOM, y Lill poOOTI HE PO3IIIs-
JATOTHCSL.

Buxin ygacHHKa pO3ITISIaTUMETHCSI B TOBAPHUCTBAX 3 OOMEXEHOIO BiAMOBIJANBHICTIO Ta OpraHizarliifHo-mpa-
BOBUX (popmax, sKi € moAIOHUMH A0 LBOTO BHIYy TOBAapUCTB, 30kpeMa y Hinepnannpax e besloten vennootschap, y
BenukoOpuTanii — private limited company. Takox y 11iif poOOTi po3DIAIaIOThCS MiJCTABH BUXOY YYaCHHKA 3 MPO-
CTOTO aKLIOHEPHOIO TOBAPUCTBA 32 3aKOHOAABCTBOM PecryOuiku Ilonbua. Ipocte akuioHepHe TOBapHCTBO (prosta
spotka akcyjna) € HOBUM BHOM IOCIOAAPCHKHX TOBAPUCTB 3a IOJIBCHKUM 3aKOHOJAABCTBOM, BIAMIHHHMM SK BiJ
aKLIOHCPHUX TOBapHCTB (spotka akcyjna) TaK 1 BiJj TOBAPHCTB 3 OOMEKCHOI BIIIOBINANbHICTIO (spolka z
ograniczong odpowiedzialnoscia) i 3afiMae Mi>k HUMH IPOMiXKHE cTaHOBHIIE: 1e 1o cyti riopun TOB i [IpAT 3a
3aKOHOJABCTBOM YKpaiHU.

TakuMm 4MHOM, y Iiif CTaTTi AOCHIIKYyBaTUMYTHCSI HOPMAaTHBHO-TIPABOBI aKTH MpPaBOBHX cHcTeM Bipmewii,
Benwrii, binopyci, BenukoOpuranii, Hizepnanais, Pociiicekoi ®@enepanii, [Tonburi, Typeuunnu, Ykpainu, Yexii i
[Bernapii.

AHaJIi3 ocTaHHIX J0CHiIzKeHb i myOaikanii. [TuTaHHs BUXOY yJacHHKA 3 TOBAPUCTBA 3 OOMEXESHOIO BiIO-
BiJJAJIBHICTIO JOCHiIXKyBajJoch TakuMu aBTopamu, sk O. Kmumuyk ta T. Xpuctwok, O.P. Ki6enko, C. Koposin Ta
B. JleBkoB, C.C. KpaBuenko, B.M. Kpapuyk, C.JI. Morinescokuii, JI.C. Henpka, O.B. IIpocsHiok, 1.B. Cnacu6o-
®areepa, C. Tpukyp, I.O. Ypazopa, C.}O. dininmnosa, ski MPUIUTHIN 3HAUHY YBary MATAHHSIM MPaBOBOI MPUPOIN
BUXOy YYacCHHKa 3 TOBAPHCTBA, MOMEHTY, 3 SKOTO YYaCHHK BBa)KA€THCS TAKHUM, IO BHHMIIOB 3 TOBAPHCTBA, HOTO
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